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Copyright statement and conditions of use: 
 
This copyright in this work is owned by: 
The University of Ulster, Shore Road, Newtownabbey, Co. Antrim, BT37 0QB, 
Northern Ireland. 
The UHI Millennium Institute, Executive Office, Ness Walk, Inverness, Scotland, 
IV3 5SQ. 
 
Distributed under a Creative Commons License - Attribution 2.5 UK: Scotland 

You are free: to copy, distribute, display, and perform the work, to make derivative 
works, to make commercial use of the work 
 
Under the following conditions:  
Attribution. You must attribute the work in the manner specified by the author or 
licensor:  

• You must acknowledge the names of the authors and the Copyright owners.  
 
For any reuse or distribution, you must make clear to others the license terms of this 
work. 
 
This licence can be found here: 
http://creativecommons.org/licenses/by/2.5/scotland/  

 
Limitations of Indemnity 
Whilst every attempt has been made to ensure that the information in this presentation 
is accurate, the reader needs to understand and reflect on their own situation in order 
to apply these ideas. The authors will not be liable for any errors, omissions, 
problems, losses or injuries arising from the use of this guide. The views and opinions 
expressed in this work represent the views of the authors only. 
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Note this article assumes some familiarity with these concepts: Learning Objects, 
Metadata, Educational Standards for Technical Interoperability, Digital Repositories 
and Learning Design. For a useful quick introduction to each of these concepts please 
follow these web inks: 
 
Learning Objects (Content Packages) & Learning Design 
http://www.cetis.ac.uk/static/briefings.html 
 
Metadata 
http://www.cetis.ac.uk/content2/20050210042132 
 
Educational Standards for Technical Interoperability: 
http://www.cetis.ac.uk/static/standards.html 
 
Digital Repositories 
http://www.jisc.ac.uk/index.cfm?name=pub_repositories 
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1 Introduction 
 
The Open Digital Rights Language (ODRL) is an XML implementation of a Digital 
Rights Management (DRM) language and is provided in the spirit of open source1 
software (Iannella, R. 2002).  It is important if ODRL is to continue to be offered as 
open source that it must remain without any licensing requirements or patent 
restrictions.   
 
The proprietor of the commercial Digital Rights Language XrML, ContentGuard, last 
year (2005) attempted to patent the idea of digital rights languages.  This move, if 
successful would place Digital Rights Languages such as ODRL in jeopardy.  In this 
document we discuss the validity of ContentGuard’s patent claim and potential import 
this may have, The reader will also find it useful to consult the project paper entitled: 
The Interactive Media Industry, Intellectual Property Rights, the Internet and 
Copyright: Some Lessons from the TrustDR Project.  
 
 

2 Rights Expression Languages and Patents 
 
In January 2005 the MPEG licensing Administration (MPEG-LA), who manage many 
of the  patents on audio and video formats used around the world for a variety of 
companies, announced the terms of a joint patent portfolio license to be offered to 
implementers of the Open Mobile Alliance (OMA) DRM 1.0 Specification (Guth, S,. 
Vienna, and Iannelle, R,. 2005). 
 
What this ‘offer’ means is really a demand by the MPEG-LA for a royalty payment of 
$1 due for every device that is issued using the OMA DRM specification, and a 
further 1% of any transaction in which an end user pays for delivery of a digital asset. 
This is despite the fact that the OMA have invented their own DRM system. But 
according to the company called ContentGuard who own a patent for the idea of a 
DRM system the OMA cannot escape paying the levy. (Guth, S,. Vienna, and 
Iannelle, R,. 2005) 
 
ContentGuard claims to hold patents on any rights expression language / rights 
grammar2, by implication this would mean for someone constructing a new one 
tomorrow, ContentGuard could claim to own the rights to it.  The details of its patent 
at laid out in patent 5,715,403 available on it website3.  This has grave implications 
for all DRM systems especially the open ones such as ODRL. 
                                                 
1 See wikipedia entry for open source 

2 ContentGuard uses these terms inter-changeably. 

3 ContentGuard (Feb 1998), System for controlling the distribution and use of digital works having 
attached usage rights where the usage rights are defined by a usage rights grammar.  Avaialable from 
http://patft.uspto.gov/netacgi/nph-
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“It is unclear on the extent of the patent claims to any version of ODRL and other 
machine based languages such as the open and free Creative Commons license” 
(Guth, S,. Vienna, and Iannelle, R,. 2005) 
 

2.1 How successful has ContentGuard been in up holding 
patent 5,715,403 and claiming ownership of all rights 
languages? 

 
At the time of writing we are not aware of any court proceedings in any country about 
these patents held by ContentGuard, nor are we aware of any companies that have 
made out of court settlements. This is not to suggest the later has not happened.  It is 
possible that such a contract would encompass a non-disclosure clause. 
 
ContentGuard, which is owned by Microsoft, Time Warner and Thomson has obvious 
large company backing.  A pessimistic outlook on the issue would be that it would be 
difficult for other companies / DRM systems to fight their corner when faced with 
ContentGuard’s deep pockets which could fuel lengthy legal proceedings.  It has been 
consequently suggested that to contest such a patent claim would need to involve 
government participation. 
 

2.2 How legal is ContentGuard’s patent 5,715,403? 
 
The patent claim is indeed an attractive one for ContentGuard and it’s holding 
companies.  Such a patent would effectively insure a cut of everything in an ever 
growing digital content market.  There is obvious opposition to this, one such possible 
objection is in regard to the Convention on the Grant of European Patents of 1973 
(European Patent Office Sep 2005), where computer programs are not patentable 
unless they are new, have technical contribution / further technical effect, have 
technical character and are non-obvious. 
 
The two greatest issues here are ‘technical contribution and non obvious invention’ 
and ‘new’.  Quite how anyone can claim ownership of the idea of a mark up language 
for DRM when they have existed for so long is not clear.  There are, in addition, a 
number of examples of rights expressions before the filing of the patent. 
 

• Ted Nelson’s Xanadu project founded in 1960 proposed a copyright model 
based on “rights to do”, i.e. the idea of a license that grants limited use4. 

 
• Henry H Perritt(1993) wrote about the concept of permissions headers in 

which rights information would be attached to every digital work distributed 
across networks (Perritt, Henry H. 1993): 

                                                                                                                                            
Parser?Sect1=PTO1&Sect2=HITOFF&d=PALL&p=1&u=/netahtml/srchnum.htm&r=1&f=G&l=50&s
1=%275715403%27.WKU.&OS=PN/5715403&RS=PN/5715403 [Accessed 16 Jan. 06] 

4 Project Xanadu Homepage  http://xanadu.com/ [Accessed 16 Jan. 06] 
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• The European ESPRIT project demonstrated and implemented software with 

mechanisms such as “The Use Rights Collector (URC) that collects and 
manages the use right data base and link the data with their associated rights”. 

 
• The Dublin Core Metadata scheme for internet and web resources originated 

in the early 1990’s also had elements for recording rights information. 
 
 
 

3 Conclusions 
 
Much of the target of ContentGuard’s Patent 5,715,403 current litigation activities 
aimed at the Open Mobile Alliance of mobile equipment manufacturers and service 
providers with a potently huge global market. But its potential effect on digital rights 
languages such as ODRL and the public sector cannot be ignored.  Whilst it is hoped 
that this issue will not affect educational communities it represents a serious risk that 
should be factored into strategic planning in these institutions and by national 
governments. 
 
This serves to illustrate the hostile and increasingly aggressive IPR environment that 
the public education sector is having to contend with and the continuing attempts to 
‘privatise’ knowledge by parts of the commercial sector.  Parallels can be drawn with 
the Human Genome Patent where attempts to patent a wide array of Human Genes 
was sought  (Ammons, B,. 2000). Patenting a generic umbrella of rights languages 
would create an environment where any developments in the field would be 
automatically owned and controlled by ContentGuard. 
 
It is hoped that common sense prevail amongst the commercial interests involved – as 
they are in grave danger of alienating wide sections of the global market they depend 
upon to survive. In the meantime, many people feel that the best way to defend 
existing freedoms and liberties against such threats is to exercise them to the full and 
seek to extend them, hence there is eager interest in the outcome of any public legal 
battles that will follow. 
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